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Knowledge of Third Persons Held within Statute.— Under Code 1919, 
§ 5781, a direct personal defamation without the knowledge of any 
thi.d person is in itself a grievous insult which will tend to violence 
and a breach of the peace. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 262.] 
4. Libel and Slander (§ 24*)— Place of Publication Immaterial in 
Common-Law Action for Defamation. — In a common-law action for 
defamation, the place of publication is immaterial. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 266.] 

Error to Circuit Court, Westmoreland County. 
Action by Jos. G. Heflin against H. A. Davis. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

C. O'Conor Goolrick, of Fredericksburg, for plaintiff. 
W . W . Butsner, of Fredericksburg, and George Mason, of 
Petersburg, for defendant. 



DIRECTOR GENERAL OF RAILROADS (ATLANTIC 
COAST LINE R. R.) v. LUCAS. 

June 16, 1921. 

[107 S. E. 675.] 

1. Railroads (§ 348 (1)*)— Evidence Sufficient to Sustain Recovery 
by Automobile Passenger Injured in Collision. — In an action by a 
passenger in an automobile for injuries in collision with defendant's 
engine at a crossing, evidence held sufficient to sustain verdict for 
plaintiff. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 597.] 

2. Negligence (119 («)*) — Contributory Negligence Doctrine Not 
Available without Compliance with Statute. — Under Code 1919, § 
6092, where defendant fails to give notice of intention to rely on 
plaintiff's contributory negligence as a defense, no statement in writ- 
ing giving the particulars thereof being filed before commencement 
of the trial as the statute provides, and there is nothing in plaintiff's 
testimony disclosing contributory negligence, the rules of law relative 
to contributory negligence are without application in the case. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 406.] 

3. Railroads (§ 327 (12)*) — Automobile Passenger Injured through 
Own Negligence Cannot Recover. — A plaintiff who is injured while a 
passenger in an automobile, though having no control over the driver, 
if his own contributory negligence was an efficient cause of the injury, 
cannot recover. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 592.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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4. Railroads (§ 346 (1)*) — Burden of Proving Negligence on Plain- 
tiff. — In an action against a railroad for injuries to an automobile 
passenger in collision with locomotive at a crossing, the burden of 
proving the negligence of defendant railroad is on plaintiff by a 
preponderance of the evidence. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 403.] 

5. Appeal and Error (§ 1083 (5)*) — Favorable Error in Instruction 
Not Ground for Reversal. — Error in an instruction which is favorable 
to defendant appellant constitutes no ground for reversal. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 601.] 

6. Railroads (§ 330 (2)*)— Automobile Driver Not Warned by Sig- 
nals May Assume Crossing Is Safe. — If the automobile in which 
plaintiff was a passenger approached defendant railroad's crossing, 
and no gong or bell was ringing to warn of the approach of a train, 
and the gates were up, and the driver and plaintiff looked and, 
listened for a train and saw none approaching, the driver had a right 
to assume the crossing was clear, and was justified in attempting to 
cross, and if, in so doing, the automobile was struck by a train and 
plaintiff was injured, he is entitled to recover of defendant railroad. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 591.] 

7. Railroads (§ 351 (16)*) — Instruction on Contributory Negligence 
in Driving an Automobile Held Sufficient — In an action for injuries 
to plaintiff automobile passenger in collision with a train at a cross- 
ing, instruction that if, when the automobile was approaching the 
crossing, the gates were down or being lowered, and the driver 
nevertheless attempted to cross or was going so fast he could not 
stop, and in the act of crossing the automobile was struck and plain- 
tiff injured, the jury should find for defendant railroad, fairly pre- 
sented the chief contention of defendant railroad, and directed the 
jury's attention to the evidence relied on to defeat recovery. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 715.] 
6. Railroads (§ 351 (22)*) — Instruction on Doctrine of Last Clear 
Chance Proper. — In an action against a railroad for injuries to plain- 
tiff automobile passenger in collision with a train at a crossing, 
plaintiff's instruction designed to present the doctrine of last clear 
chance to the jury held proper, being sustained by evidence, while 
its purpose and meaning were sufficiently clear. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 718.] 

9. Railroads (§ 351 (1)*) — Instructions Held Sufficient — In an ac- 
tion against a railroad for injuries to a passenger in an automobile 
in a crossing collision with a train, instructions given in the case 
held to have fairly recognized the rights of both litigants. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 726.] 

10. Trial (§ 260 (1)*)— Instructions Need Not Be Repeated on Re- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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quest — Requested instructions sufficiently covered by instructions 
which the court actually gave are properly refused. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 742.] 

11. Trial (§ 219*)— Definition of "Proximate Cause" and "Reason- 
able Care" Unnecessary to Be Given Jury Where Terms Not Used in 
Charge. — In an action against a railroad for injuries in a crossing 
collision, where the court was careful to use neither of the expres- 
sions "proximate cause" and "reasonable care" in any of the in- 
structions given, it was unnecessary that it should define for the jury 
the meaning of such expressions. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 718.] 

12, Appeal and Error (§ 999 (1)*)— Verdict Set Aside Only for 
Passion, Prejudice, or Misconception of Law. — The Supreme Court 
will not set aside the verdict of a jury unless it appears the jury has 
been influenced by passion or prejudice or has misconceived some 
legal doctrine. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 582.] 

Error to Hustings Court of City of Petersburg. 

Action by Carrie L. Lucas against the Director General of 
Railroads, operating the Atlantic Coast Line Railroad. Judg- 
ment for plaintiff. Defendant brings error. Affirmed. 

Wm. B. Mcllwaine and Mann & Townsend, all of Peters- 
burg, for plaintiff in error. 

R. H. Mann, of Petersburg, and /. Toomer Garrow, of Hope- 
well, for defendant in error. 



BENJ. T. CRUMP CO., Inc., v. J. L. LINDSAY, Inc. 
June 23, 1921. 
[107 S. E. 679.] 

1. Trade-Marks and Trade-Names and Unfair 1 Competition (§ $8*) 
— Essence of Wrong Is Sale of Goods as Those of Another. — The law 

of unfair competition is merely an expansion of the common law of 
trade-marks, and in a controversy between manufacturers or merchants 
the essence of the wrong is the sale of the goods of one as the goods 
of another. 

2. Trade-Marks and Trade-Names and Unfair Competition (§ 68*) 
— Copying of Pages of Catalogue of Competitor Not Unfair Competi- 
tion. — In view of Code 1919, § 1455 et seq., it was not unfair competi- 
tion on the part of a jobber in automobile accessories to photograph 
certain pages in a competitor's catalogue and to include them in its 
own, there being no deceit of the public or attempt to palm off goods 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



